HEYN ENGINEERING (NI) LIMITEDPRIVATE 

TERMS AND CONDITIONS OF SALE
1
Definitions
In these terms and conditions of sale ("these Terms"), unless the context requires otherwise, the following words shall have the following meanings:

"Buyer" means the company, firm, body or person who agrees to purchase the Goods and/or acquire the Services from the Seller subject to the Contract; 

“Contract” means any contract between the Seller and the Buyer for the sale of the Goods (to include all equipment) and/or the supply of Services incorporating these Terms;

"Force Majeure Event" means any event beyond the reasonable control of a party including, without limitation, strikes, lock-outs, labour disputes, acts of God, war, riot, civil commotion, malicious damage, compliance with any law or governmental order, rule, regulation or direction, accident, breakdown of plant or machinery, fire, flood, storm;

"Goods" means the goods (to include all equipment) which the Seller is to supply to the Buyer in accordance with the Contract;

"Order" means a purchase order in respect of Goods and/or Services issued by the Buyer to the Seller;

"Services" means work and/or services or any of them to be performed by the Seller for the Buyer in accordance with the Contract;

"Seller" means Heyn Engineering (NI) Limited of registered office 1 Corry Place, Belfast Harbour Estate, Belfast, BT3 9AH, its subsidiary and associate companys.

2
Applicability of these Terms of Sale

2.1
Subject to any variation agreed in writing by the Seller, the Contract shall be on these conditions to the exclusion of all other terms and conditions  irrespective of any conditions on customer’s orders or enquiries including but not limited to any terms or conditions upon which the Buyer purports to apply under any purchase order, confirmation of order, specification or other document.  These Terms shall apply to the present transaction and also to all future transactions between the Buyer and the Seller for the sale of Goods and the supply of Services save as expressly amended in writing by the Seller.

2.2
No contract will exist in connection with this offer until the Seller issues written confirmation of the Order to the Buyer.  The Seller’s written confirmation will state the Goods and Services covered by its Contract.

2.3
The Seller reserves the right to increase its price and / or amend its quotation in the event of notification from the Buyer that any quotation made is to be revised to allow for conditions of purchase which were not known to the Seller at the time of submitting the price.  This proviso applies also to any quotation the subject of which has become an Order and for which the financing is to be made by a finance house or others and not by a Buyer.  Any deviation from or addition to these Terms or the Contract shall be effective only if confirmed in writing by an employee of the Seller having actual authority to depart from these Terms or the Contract. 

2.4
Where Goods are supplied from stock, such supply is subject to availability of stocks at the date of delivery.

2.5
These conditions apply to Services in the same way as they apply to Goods.

2.6
The Buyer acknowledges that it has not relied on any statement, promise or representation made or given by or on behalf of the Seller which is not set out in the Contract and which has induced him to enter into the Contract and these Terms shall constitute the entire understanding between the Buyer and the Seller.

3
Documentation

3.1
All descriptions and illustrations contained in the Seller’s catalogues, price lists and advertisements or otherwise communicated to the Buyer are intended merely to present a general idea of the goods services and equipment described therein, and nothing contained in any of them shall form any part of the Contract.

3.2 Documents and particulars relating to the Sellers quotations such as illustrations, drawings, weights, specifications and ratings shall be deemed to be approximate only unless otherwise confirmed by the Seller.  Any estimates, drawings and other documents, as well as the copyright thereon shall remain the property of the Seller and must not be made available or accessible to any third party.

4
Orders and Conclusion of Contract
4.1
Each Order or acceptance of a quotation for Goods by the Buyer from the Seller shall be deemed to be an offer by the Buyer to buy Goods subject to these Terms.  The Buyer shall ensure that the terms of its Order and any applicable specification are complete and accurate. 

4.2
Any quotation is given on the basis that no Contract shall come into existence until the Contract is concluded by the posting or faxing of the Seller's written acceptance to the Buyer to an address or facsimile number indicated in the Buyer's Order or otherwise.

4.3
Brochures, advertising material and price lists are not offers for sale and the Seller does not agree to be bound to supply Goods or Services in accordance with them.

4.4
The Seller will not be bound by any prices, specifications, delivery dates or other particulars unless they are expressly confirmed in writing in the Seller's acceptance.

4.5
All Orders, acceptances, additions, amendments and supplementary agreements will be ineffective unless confirmed in writing by the Seller.

5
Prices
5.1
Where Goods are sold by reference to the Seller's published price list, the price payable for the Goods shall be the ruling price as published in the Seller's published price list current at the date of despatch of the Goods from the Seller's works unless otherwise agreed by the Seller in writing.

5.2
Prices quoted by the Seller shall only be binding on the Seller when made in writing and are subject to withdrawal at any time before receipt of an Order from the Buyer and shall be deemed to be withdrawn unless accepted within 30 days from their date.  All quotations and prices are based on the present costs of materials and labour and are therefore subject without notice to any increase in costs of materials and labour both during quotation and contract periods.  The additional cost of labour incurred by the Seller in working any overtime requested and authorised by the Buyer shall be borne by the Buyer.

5.3
Where fixed prices are quoted these will be subject to an increase if the period quoted by the Seller for completion of the Contract is exceeded for any reason or cause beyond the control of the Seller.

5.4
Storage and warehousing charges incurred by the Seller whilst awaiting despatch instructions from the Buyer after notification of completion at works will be charged in addition to the quoted price.

5.5
Unless otherwise agreed in writing, the costs of, insurance and freight will be borne by the Seller.

5.6
All prices are quoted ex works, and where the Seller has undertaken to provide or arrange carriage from its works to the place of delivery specified by the Buyer such carriage shall be charged in addition to the price unless otherwise expressly agreed by the Seller in writing.

5.7
Where the price for the Goods or the Services is varied and confirmed in writing by the Seller the price as varied shall be binding on both parties and shall not give either party any option of cancellation unless the termination provisions in clause 18 have been triggered.

5.8 The Seller’s quoted prices do not include any Value Added Tax which will be chargeable at the appropriate rate in addition to the quoted prices.  Customers should arrange to submit their claims in respect of allowable repayments of Value Added Tax direct to H.M. Revenue and Customs.

5.9
The Seller will not accept cancellation or suspension of Orders except on its terms and the Buyer must fully indemnify the Seller against all costs and losses in the event of such cancellation or suspension of Orders.

6
Terms of Payment
6.1
The Seller’s terms of payment are 95% net cash on completion at works prior to despatch and 5% on completion of the Contract.  Prices quoted are in sterling unless otherwise agreed.   The Seller shall not be bound to give up possession of the Goods until it shall have received payment, and the Seller shall be deemed to have made sufficient tender of the Goods if it shall notify the Buyer that the goods are ready for despatch subject to payment.

6.2
All payments shall be made by the Buyer without any deduction whether by way of set-off, counterclaim, discount, abatement or otherwise.

6.3
When deliveries are spread over a period each consignment will be invoiced as despatched and each invoice will be treated as a separate account and be payable accordingly. Where contract work is to be performed over a period in excess of one month the value of work carried out shall be ascertained by the Seller at the end of each month and (unless the Contract expressly provides) a sum equal to such value (or any percentage thereof specified in the Contract) shall be invoiced and such invoice shall be paid in accordance with the foregoing provisions of this clause. 

6.4
Without prejudice to any other rights the Seller may have, failure by the Buyer to pay any account in accordance with the foregoing terms or other terms specified in the Contract shall entitle the Seller, without notice, to suspend further deliveries and work both on the same Order and on any other order from the Buyer.  

6.5
If the Buyer is in default and has not paid the Sellers account (including any instalment) on the due date then without prejudice to its rights the Seller shall be entitled to treat that failure to pay as a repudiation of the Contract entitling the Seller to recover damages for such breach and the Seller reserves the right to charge daily compounded interest on all or any outstanding sums at the base rate of Ulster Bank Limited in force at that time plus one per cent up to and including the date on which final settlement is actually made.  Any discounts offered of any kind are conditional upon the prompt payment of the Seller account in accordance with the Contract and such discounts are automatically withdrawn in the event of payment becoming overdue.

6.6
The Seller reserves the right, where genuine doubts arise as to a Buyer's financial position or in the case of failure to pay for any Goods or any delivery or instalment as aforesaid, without notice, to suspend delivery or performance of any order or any part or instalment without liability until payment or satisfactory security for payment has been provided.

6.7 The whole of the price shall not be treated as paid until any cheque, bill of exchange or other instrument of payment given by the Buyer has been met on presentation and in cleared funds or otherwise honoured in accordance with its terms.

6.8
Completion of Contract is achieved when Goods to be supplied not requiring erection are actually received by the Buyer or when delivered to a suitable carrier or authorised agent. 

6.9
All payments payable to the Seller under the Contract shall become due immediately on its termination despite any other provision

7
Title to Goods
7.1
Notwithstanding that risk in the Goods has passed to the Buyer in accordance with clause 9 below, title to the Goods shall remain with the Seller until payment in full has been received by the Seller:


7.1.1
for those Goods; and


7.1.2
for any other Goods supplied by the Seller; and


7.1.3
of any other monies due from the Buyer to the Seller on any account.

7.2
Until title to the Goods passes to the Buyer under clause 7.1 above the Buyer at no cost to the Seller shall:

7.2.1
hold the Goods on a fiduciary basis as the Sellers bailee;

7.2.2
keep the Goods separately from all other goods of the Buyer or any third party in such a way that they remain readily identifiable as the property of the Seller; 

7.2.3 not attach the Goods to any real property (without the Seller's written consent);

7.2.4 not destroy deface or obscure any identifying mark or packaging on or relating to the Goods;

7.2.5 maintain the Goods in satisfactory condition and keep them insured on behalf of the Seller against all risks to the reasonable satisfaction of the Seller and if requested the Buyer shall produce the policy of insurance to the Seller

7.3
The Buyer shall not be entitled to pledge, charge or otherwise effect or purport to effect ownership of Goods in respect of which title has remained with the Seller.

7.4
Any resale by the Buyer of the Goods in which title has not passed to the Buyer shall (as between the Seller and the Buyer only) be made by the Buyer as agent for the Seller.

7.5 At any time before title to the Goods passes to the Buyer, the Seller may (without prejudice to any other of its rights) retake possession of all or any part of the Goods and enter the Buyer's premises for that purpose (or authorise others to do so) or require delivery up to it of all or any part of the Goods.  

8
Buyers’ Plant and Site

8.1
Buyers’ gantries and runway beams are to be free from protruding fish-plates, cleats, bolts or other obstructions and are to meet the required tolerances of the Seller.  Buyers’ structures and foundations must be suitable and have adequate strength to bear the loading advised by the Seller and / or resulting from the use of the Seller’s Goods.  The Buyers’ current supply systems must be adequate for feeding the required power to the Sellers’ Goods.  All drillings of the Buyers’ structures necessary to accept the Seller Goods must be carried out by the Buyer or his sub-contractors to the Seller’s requirements and at the Buyers’ expense. 

9 Damage or Loss in Transit
9.1
Damage or loss of Goods in transit must be notified in writing to the Seller and carriers within three days of receipt otherwise claims cannot be considered.   

9.2
Unless the contract otherwise stipulates, all risk shall pass to the Buyer not later than on the date when the Goods are despatched and the Buyer shall insure the Goods from that time until ownership of and title to them passes to the Buyer.  Should the despatch be delayed for reasons for which the Buyer is responsible all risks shall pass to the Buyer upon notification from the Seller that the Goods are available for despatch.  Where a Contract provides for delivery elsewhere than at the Sellers works the risk in the goods will pass at the point specified in that Contract.

10
Sellers’ warranty, limit of responsibility

10.1
The Seller reserves the right to make any such modifications in design or manufacture of Goods that it considers necessary for the improvement of the Goods.  

10.2
Deviations which are customary in trade or of a minor nature shall not justify any complaint.

10.3
The Seller warrants that it will at its option, rectify or replace any Goods which may be agreed by the Seller as being defective or not in accordance with the Contract in respect of the Goods (which shall include Services where the Contract includes erection) provided such defects prove to have origin prior to the passing over of risk save that this warranty shall not apply where the defect or fault is attributable to defective materials supplied by third parties where the Buyer’s only remedy will be against that third party.

10.4
Notice in writing of any such defects shall be served on the Seller immediately upon their discovery.  Defective parts capable of delivery must be promptly returned carriage paid to the Sellers’ works unless otherwise arranged by the Seller.  The guarantee period is 12 months for overhead cranes and 6 months for hoists and other equipment.  These guarantee periods are based upon normal working duty of one shift per day.  In the case of two shifts per day the above periods are halved.  These periods commence from the passing over of risk or in the event of the erection being included in the Contract from completion of erection.  In the event of despatch or erection of the equipment being delayed through no fault of the Seller the guarantee shall expire no later than within the above mentioned period from receipt of notification of the equipment being ready for despatch.  

10.5
The Seller accepts no liability for installation and performance for machines not installed by the Seller.   Machinery or components supplied by the Seller but not manufactured by the Seller shall only carry the guarantee or warranty of the original manufacturer.  The guarantees of the Seller are subject to the Buyer fulfilling all obligations under the Contract especially with regard to the agreed terms of payment.  The clauses on delivery and guarantee shall accordingly apply to any subsequent rectification work.  

10.6
The Buyer's remedies in respect of any claim under the foregoing express warranty or any condition or warranty implied by law or any other claim in respect of the Goods or Services or any workmanship in relation to them shall in all cases be limited to replacement reperformance or refund of the purchase price as aforesaid and any condition or warranty implied by law shall be excluded except to the extent that such exclusion is prohibited by any rule of law.  The Seller shall not in any circumstances be liable for any consequential losses, damage or any expenses whatsoever arising out of or in consequence of any fault or defects.  The suitability of the Buyers’ runway beams and runways, gantries, buildings, foundations, roof trusses and any other structures is the responsibility of the Buyer.  The Sellers will advise the dimensions and weights that will pertain to the equipment supplied by the Seller and the Seller will have no other liability in this respect.

10.7
A claim in respect of any defect or failure to comply with the specification or in respect of any delivery or instalment of any Order or any part of them shall not entitle the Buyer to cancel or refuse delivery of or payment for any other Order, delivery or instalment or any part of the same Order, delivery or instalment.

10.8
These terms set out the Sellers entire liability in respect of the Goods and the Services, and the Sellers liability under these terms shall be in lieu and to the exclusion of all other warranties, conditions, terms and liabilities express or implied statutory or otherwise in respect of the quality or the fitness for any particular purpose of the Goods and Services or otherwise howsoever (notwithstanding any advice or representation to the Buyer, all liability in respect of which, howsoever arising is expressly excluded) except any implied by law which by law cannot be excluded.  Save as provided in these terms and except as aforesaid the Seller shall not be under any liability, whether in contract, tort or otherwise, in respect of defects in the Goods and/or Services or failure to correspond to specification or sample or for any injury, damage or loss resulting from such defects or failure or from any work done in connection therewith  

11
Delivery, Performance, Passing of Risk

11.1
The period quoted for delivery and completion will run from the date of the Sellers written confirmation of your Order subject to the prior receipt by the Seller of all necessary particulars affecting the execution of the Order including but not limited to the Buyers return of the Sellers approval drawings signed by an authorised person.  Unless otherwise expressly stated, time is not of the essence for delivery or performance.  

11.2
If for any reason the Buyer fails to accept delivery of the Goods when they are ready for delivery or the Seller is unable to deliver the Goods on time because the Buyer has not provided appropriate instructions, documents, licences or authorisations:

11.2.1 risk in the Goods shall pass to the Buyer;

11.2.2 the Goods shall be deemed to have been delivered; and

11.2.3 the Seller may store the Goods until delivery whereupon the Buyer shall be liable for all additional related costs and expenses including without limitation storage, transport, loading and insurance.

11.3
This provision is without prejudice to any other right which the Seller may have in respect of the Buyer or the Buyers customers’ failure to take delivery of the Goods or pay for them in accordance with the Contract.

11.4
The quantity of any consignment of Goods as recorded by the Seller upon despatch from the Sellers place of business shall be conclusive evidence of the quantity received by the Buyer on delivery unless the Buyer can provide conclusive evidence proving the contrary.

11.5 The Seller shall not be liable for any delay in delivery or performance or failure to deliver or perform which is due to a Force Majeure Event or to any other events beyond the control of the Seller such as lack or delays in supplies of raw materials and/or deliveries by other manufacturers labour disputes epidemics fire accidents whether occurring on the Sellers works or those of third party Sellers and whether occurring before or after the time for delivery or completion any such events shall extend the time-limit accordingly and exonerate the Seller from any liability in respect of such delay provided such events have a material bearing either on the fulfilment of the whole or part of the Contract.  In the event of such delay the Seller shall be entitled to postpone delivery or performance by the duration of the interference plus a reasonable start-up time thereafter or to cancel the Contract entirely or partially insofar as it has not been performed without incurring any liability for non-performance.  

11.6
If the interference lasts for more than [three] months, unless otherwise agreed, the Contract shall be regarded as having been terminated insofar as it has not been performed.  In this event there will be no liability for non-delivery or for payment for Goods or Services which have not been supplied, but the Buyer will be obliged to pay for Goods or Services which have been supplied and (if necessary) the price will be apportioned pro rata.

11.7
In the event of default in payment by the Buyer of the whole or any part of any payment due to the Seller for any Goods or Services or otherwise, the Seller shall not be obliged to make any further deliveries until all outstanding payments have been made.

11.8
Unless specifically agreed in writing at the time of our written acknowledgement of the Buyers Order the Seller will accept no financial or other responsibility for the reason that deliveries from the Seller have exceeded the period stated in the Sellers’ quotation and the Seller will not be liable for any indirect or consequential financial loss resulting from delay in delivery or performance or for any other loss or damage (except for death or personal injury) 

11.9
The Seller shall be entitled to deliver the Goods in one or more consignments unless otherwise expressly agreed. Each separate consignment shall become payable in accordance with the provisions of condition 6.  Each instalment paid shall represent a separate Contract and no cancellation or termination of any one Contract relating to an instalment shall entitle the Buyer to repudiate or cancel any other Contract or instalment.

11.10 The Seller shall not be liable for any loss of any kind to the Buyer arising from any damage to the Goods occurring after the risk in those goods has passed to the Buyer however caused, nor shall the liability of the Buyer to the Seller be diminished or extinguished by reason of such loss.

12
Inspection of Goods
12.1
You shall have a right to inspect the Goods and if you wish the Goods to be passed by insurance companies or other inspectors you must stipulate this request at the date of your Order when (at a reasonable additional charge) we will submit drawings, and specifications for approval before proceeding with the manufacture if applicable.  The Buyer will be at liberty to inspect the Goods upon reasonable notice at the Sellers factory during the course of the Contract.

12.2 In the event that the Buyer establishes to the Seller’s reasonable satisfaction that the Goods are not in accordance with the Contract the Buyer’s sole remedy in respect of such non-accordance shall be limited as the Seller may elect to the replacement of the goods or refund of the purchase price against return of the Goods. 

13
Erection

13.1
Methods of Erection

“A”: We will provide the services of a skilled supervisor only and on our Standard Terms and Rates;

“B”: We will provide all erection labour and cover all their costs to work to be done in normal working hours; 


“C”: Erection is excluded from our Contract.

13.2
Where the Seller is contracted to carry out erection the method proposed by us will be defined in our quotation and will be in accordance with one of the methods of erection “A” or “B” and our price is contingent on that method being used.  The Seller reserves the right to increase the charge for erection in the event of late readiness of site and / or interruptions at site beyond our control and in the event of circumstances necessitating the employment of other methods proposed at the quotation or contract stages for lifting and erecting our equipment and installing the goods covered by our contract.

13.3
Waiting time incurred by our staff due to unreadiness of site or non-fulfilment by customer of contract conditions will be charged in full.  Prices quoted for erection assume one site visit only and if additional visits are necessary through no fault of ours then the cost of any such visits will be charged to the customer.

13.4
Our prices are based on the work being carried out during normal working hours and when quotations are given without prior technical inspection of the site conditions the price will be subject to revision after such inspection is made by the Seller.

13.5
Our charges for labour will be at our standard hourly rate to include for normal working hours and travelling time.  Overtime will be charged in addition.  The Buyer is to be responsible at his cost for storage of goods awaiting disposal instructions, any Builders and Masons work, drilling or other work on the Buyers’ steel/concrete structures, wiring (other than specified in our offer), provision of suitable equipment in first class order including test weights, slings, lifting tackle, ladders and / or scaffolding, architects / surveyors fees, the provision of a suitable power supply ending in a switch fuse with suitable output cables of sufficient length to connect to the input terminals of any conductor system whether supplied by us or by others.  Our offer excludes all items not specified in our quotation.

13.6
In the case of erection method “A” being applied, fares and other expenses for labour will be charged at cost.  On both methods “A” and “B” the customer is responsible for the unloading of goods delivered and for local transportation and handling to final site at the appropriate floor level and position for erection.

14
Electronic Communications
14.1
The Seller may wish to send messages and/or documents to the Buyer by e-mail.  Unless the Buyer notifies the Seller otherwise, the Seller will treat the Buyers acceptance of these terms as including the Buyers consent to use e-mail and the procedures set out below.

14.2
Where messages are sent by e-mail the Buyer and the Seller will:


14.2.1
where matters are urgent supplement the e-mail with a telephone call to confirm appropriate action is being taken;

14.2.2
where the e-mail is confidential, indicate clearly if a non e-mail response is required; and


14.2.3
carry out procedures to protect the integrity of data and, in particular, it is the recipients responsibility to carry out a virus check on any attachments before launching any documents whether received on disk or otherwise.

14.3 All risks connected with sending commercially sensitive information relating to the Buyer’s business are borne by the Buyer and are not the Seller’s responsibility.  If the Buyer does not accept this risk the Seller should be notified in writing that e-mail is not acceptable.

15
Communications

15.1
All communications between the parties about the Contract shall be in writing and delivered by hand or sent by pre-paid first class post, email or sent by fax:


15.1.1
in case of communications to the Seller – to its registered office or such changed address as shall be notified to the Buyer by the Seller (and marked for the attention of [NAME]); or


15.1.2
in the case of the communications to the Buyer to the registered office of the addressee if it is a company or in any other case to any address of the Buyer set out in any document which forms part of the Contract or such other address as shall be notified to the Seller by the Buyer

16
Assignment and sub-contracting
16.1
None of the rights or obligations of the Buyer under the Contract may be assigned or transferred in whole or in part without the prior written consent of the Seller.

16.2
The Seller shall be entitled to subcontract any work relating to the Contract without obtaining the consent of, or giving notice to, the Buyer.

17
Notices
17.1
Any notice under or in connection with these Terms shall be in writing in the English language and shall be delivered personally or sent by first class post pre‑paid recorded delivery (and air mail if overseas) or by facsimile, to the party due to receive the notice or communication at its address.

17.2
In the absence of evidence of earlier receipt, any notice shall be deemed to have been duly given:


17.2.1
if delivered personally, when left at the address referred to in Condition 15;


17.2.2
if sent by pre-paid first class mail other than air mail, two days after posting it (excluding Saturdays, Sundays, and bank and public holidays after posting (exclusive of the day of posting); or


17.2.3
if sent by air mail, six days after posting it; and


17.2.4
if sent by email or facsimile on a working day prior to 4.00pm at the time of transmission and otherwise on the next working day.

17.3
In proving service (without prejudice to any other means):

17.3.1 by post it shall only be necessary to prove the notice or document was contained in an envelope properly stamped and posted as provided in this clause;

17.3.2 by email or facsimile that the notice or document was duly received by production of a delivery report.

18
Termination
18.1
If the Buyer enters into a deed of arrangement or commits an act of bankruptcy or compounds with his creditors or if a receiving order is made against him or (being a company) it shall pass a resolution or the Court shall make an order that the Buyer shall be wound up (otherwise than for the purposes of a bona fide amalgamation or reconstruction) or if a receiver (including an administrative receiver) shall be appointed of any of the assets or undertakings of the Buyer or if the Buyer suffers the appointment or the presentation  of a petition for the appointment of an administrator or if circumstances shall arise which entitle the Court or a creditor to appoint a receiver (including an administrative receiver) or a manager or which entitle the Court to make a winding-up order or if the Buyer takes or suffers any similar action in consequence of debt or if the financial responsibility of the Buyer shall, in the opinion of the Seller, become impaired or if the Buyer shall commit any breach of any part of the Contract the Seller may without prejudice to its rights and remedies under these conditions stop all Goods in transit and suspend further deliveries and by notice to the Buyer may terminate the contract immediately.

18.2
The Buyer may not terminate this Contract without the consent of the Seller, which if given shall be deemed to be on the express condition that the Buyer shall indemnify the Seller against all loss, damage, claims or action arising out of such termination unless otherwise agreed in writing.

19
Patents
19.1
The Goods are sold subject to the intellectual property rights of any person to prevent or restrict the sale or use of the Goods and the Buyer accepts such title to the Goods that the Seller may have.

19.2
The Buyer shall indemnify the Seller against all actions, costs (including the cost of defending any legal proceedings), claims, proceedings, accounts and damages in respect of any infringement or alleged infringement of any patent, registered design, unregistered design, design right, copyright, trademark or other industrial or intellectual property rights resulting from compliance by the Seller with the Buyer’s instructions, whether express or implied.

20
Buyers warranty and Indemnity
20.1
Where the Goods have been manufactured or constructed according to designs or configurations or by processes specified or supplied by the Buyer, the Buyer represents and warrants to the Seller that the Buyer has or will have satisfied itself that all necessary tests and examinations have been made or will be made prior to the Goods being brought into use to ensure that the Goods are designed, constructed and operational as to be safe and without risk to the health or safety of workmen or other using them, and that it will take steps as are necessary to secure that there will be available in connection with the use of the Goods at work adequate information about the use for which they are designed and have been tested and about any conditions necessary to ensure that when put to that use they will be safe and without risk to health.

20.2
The Buyer agrees upon demand to indemnify the Seller against all losses, damages, injury, costs and expenses of whatever nature suffered by the Seller to the extent that the same are caused by or related to:

20.2.1 designs, drawings or specifications given to the Seller by the Buyer in respect of the Goods;

20.2.2 defective materials or products supplied by the Buyer to the Seller and incorporated by the Seller in the Goods; or

20.2.3 the improper incorporation, assembly, use, processing, storage or handling of Goods by the Buyer.

21
Non-standard Orders
21.1
Where the Buyer orders Goods or materials of a type, size or quality not normally produced by the Seller or Services not normally performed by the Seller, the Seller will use all reasonable endeavours to execute the Order, but if it proves impossible, impracticable or uneconomical to carry out or complete the Order, the Seller reserves the right to cancel the Contract or the uncompleted balance of it, in which event the Buyer will only be liable to pay for the part of it actually delivered or performed.

22
Patterns, Dies, Tools, Drawings and Equipment
22.1
Where the Buyer supplies patterns, dies, tools, drawings or equipment, the Seller shall be entitled to assume that the same are in good condition, true to drawing and entirely suitable to the Seller’s methods of production, and for the production of the Goods in the quantities required.

22.2
While the Seller uses all reasonable endeavours to verify patterns, dies, tools, drawings and equipment supplied by the Buyer no responsibility is accepted by the Seller for their accuracy.

22.3
All replacements, alterations and repairs to the Buyer’s patterns, dies, tools, drawings and equipment shall be paid for by the Buyer.

22.4
Where the patterns, dies, tools, drawings and equipment are not supplied by the Buyer only those which are specially made by the Seller and separately charged to the Buyer in full, shall, when paid for by the Buyer, become the property of the Buyer.

22.5
Carriage on patterns, dies, tools and equipment supplied by the Buyer will be paid by the Seller in one direction only.

22.6
The Seller will take all reasonable care of the Buyer’s patterns, dies, tools, drawings and equipment while in the Seller’s possession but does not accept liability for loss or damage thereto, however arising, except where neglect on the part of the Seller or its agents was the direct cause of loss or damage and in those circumstances the Seller’s liability shall be limited to the actual cost of replacement or repair to the exclusion of all other expenses, consequential losses, loss of profits and other expenses, liabilities and losses however arising.

22.7
The Seller reserves the right to destroy or otherwise dispose of patterns, dies, tools drawings and equipment in its possession or custody (whether or not the property of the Buyer) from which the Buyer has not required Goods to be made for a period of 12 months or more in the case of patterns, and three years or more in all other cases.

23
Packing
23.1
Unless otherwise specified, packing cases and packing materials will be charged extra, but where stated to be returnable, will be credited in full on return to the Seller’s works carriage paid in good condition, within one month of receipt by the Buyer.  Where not returnable, the Buyer will dispose of all packing in accordance with all regulations (whether statutory or otherwise) relating to the protection of the environment.

23.2
The Seller uses all reasonable endeavours to ensure, where necessary, suitability of packing before despatch, but no claim will be accepted by the Seller for breakage or damage in transit on the ground of alleged unsuitability for packing.

24
Health & Safety
24.1
The Buyer agrees to pay due regard to any information or any revised information whenever supplied by the Seller (and is deemed to have been given adequate information and to have read and understood it) relating to the use for which the Goods are designed or have been tested or concerning conditions necessary to ensure that they will be safe and without risk to health at all times when they are being set, used, cleaned or maintained by any person at work or when they are being dismantled or disposed of, and the Buyer undertakes to take such steps as may be specified by the above information to ensure that as far as reasonably practicable the Goods, will be safe and without risk to health at all times as mentioned above.  For these purposes the Buyer is deemed to have been given a reasonable opportunity to test and examine the Goods before delivery.

25
Invalidity
25.1
The invalidity, illegality or unenforceability of any term or any right arising pursuant to the Contract shall not in any way affect the remaining terms or rights which shall be construed as if such invalid or unenforceable term or right did not exist.

26
Jurisdiction; Applicable Law; Severability
26.1
These Terms or any Contract shall be governed by, and shall be construed in accordance with, the laws of Northern Ireland.

26.2
Each party irrevocably agrees for the benefit of the Seller that the courts of Northern Ireland shall have exclusive jurisdiction to hear and determine any suit, action or proceedings, and to settle any disputes, which may arise out of or in connection with these Terms or any Contract (respectively, “Proceedings” and “Disputes”) and, for such purposes, irrevocably submits to the jurisdiction of the courts of Northern Ireland in determining matters hereunder.

27.3
Each party irrevocably waives any objection which it might at any time have to the courts of Northern Ireland being nominated as the forum to hear and determine any Proceedings and to settle any Disputes and agrees not to claim that the courts of Northern Ireland are not a convenient or appropriate forum.

27.4
The submission to the jurisdiction of the courts of Northern Ireland shall not (and shall not be construed so as to) limit the right of the Seller to take Proceedings against the Buyer in any other court of competent jurisdiction, nor shall the taking of Proceedings by the Seller in any one or more jurisdictions preclude the Seller taking Proceedings in any other jurisdiction (whether concurrently or not) if and to the extent permitted by applicable law.

27.5
In the event that any provision of these Terms is declared by any judicial or other competent authority to be void, voidable, illegal or otherwise unenforceable the parties shall amend that provision in such reasonable manner as achieves the intention of the parties without illegality or by mutual agreement of the parties, it may be severed from these Terms and the remaining provisions of these Terms shall remain in full force and effect.   

28
Variation and Waiver
28.1
The Seller shall not be bound by any variation, waiver of or addition to these conditions except as agreed by both parties in writing and signed on their behalf by their duly authorised representatives.  

28.2
The failure or delay by the Seller in enforcing or partially enforcing any provision of the Contract shall not be construed as a waiver of any of its rights under the Contract.  Any waiver by the Seller of any breach of, or any default under, any provision of the Contract by the Buyer shall not be deemed a waiver of any subsequent breach or default and shall in no way affect the other terms of the Contract.

28.3
Variation to the terms of payment of this Contract can only be made by mutual agreement between the parties prior to the placing of an Order.

29
Seller’s Lien

29.1
In addition to any right of lien to which it may be by law entitled it is mandatory that the Buyer accepts by the placing of his Order with the Seller that the Seller shall have a lien on any or all goods supplied under the Contract and title to the goods shall not pass until full payment has been made in respect of the Contract.  The Seller shall not be liable for loss of or damage to the Buyer’s property in the Seller’s possession either as a result of the exercise by the Seller of its lien or otherwise.



